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Division B

1.

(a)

As per the provisions of sub-section (3) of section 5 of the Companies Act, 2013, the articles may
contain provisions for entrenchment to the effect that specified provisions of the articles may be
altered only if conditions or procedures as that are more restrictive than those applicable in the
case of special resolution are met or complied with.

Usually, an article of association may be altered by passing a special resolution but entrenchment
makes it one difficult to change it. So, entrenchment means making something more protective.

Manner of inclusion of the entrenchment provision:

As per the provisions of sub-section (4) of section 5 of the Companies Act, 2013, the provisions of
entrenchment shall only be made either on formation of a company, or by an amendment in the
Articles of Association as agreed to by all the members of the company in the case of a private
company and by a special resolution in case of a public company.
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(b)

(c)

(d)

Notice to the Registrar of the entrenchment provision:

As per the provisions of sub-section (4) of section 5 of the Companies Act, 2013, where the articles
contain provision for entrenchment whether made on formation or by amendment, the company
shall give notice to the Registrar of such provisions in such form and manner as may be prescribed.

In the said situation the IT startup company is a private company. Therefore, Mr. Shyamlal can get
the articles altered which is agreed to by all the members whereby the amended article will say
that he can be removed from the post of director only if, say, 95% votes are cast in favour of the
resolution and give notice of the same to the Registrar.

According to section 2(45) of the Companies Act, 2013, "Government company" means any
company in which not less than 51% of the paid-up share capital is held by the Central Government,
or by any State Government or Governments, or partly by the Central Government and partly by
one or more State Governments, and includes a company which is a subsidiary company of such
a Government company.

As per section 139(7), in the case of a Government company or any other company owned or
controlled, directly or indirectly, by the Central Government, or by any State Government, or
Governments, or partly by the Central Government and partly by one or more State
Governments, the first auditor shall be appointed by the Comptroller and Auditor-General of India
within 60 days from the date of registration of the company and in case the Comptroller and Auditor -
General of India does not appoint such auditor within the said period, the Board of Directors of the
company shall appoint such auditor within the next 30 days; and in the case of failure of the Board
to appoint such auditor within the next 30 days, it shall inform the members of the company who
shall appoint such auditor within the 60 days at an extraordinary general meeting, who shall hold
office till the conclusion of the first annual general meeting.

In the given question, Shiv Limited is a government company as 54.6% [(1.5+1.23)/ 5= 54.6%)] of
the share capital is held by Central government and State Government (Punjab Government).
Thus, the first auditor of Shiv Limited shall be appointed by the Comptroller and Auditor-General
of India within 60 days from the date of registration. Thus, the appointment of first auditor by Board
of Directors on 31.10.2020 is not valid. The Board of Directors can appoint the first auditor in case
the Comptroller and Auditor-General of India does not appoint such auditor within the said period
of period 60 days. The Board of Directors of the company shall appoint such auditor within the next
30 days.

In the case of failure of the Board to appoint such auditor within the next 30 days, it shall inform
the members of the company who shall appoint such auditor within 60 days at an extraordinary
general meeting, who shall hold office till the conclusion of the first annual general meeting. Thus,
the contention of members that its only the members who can appoint the first auditor of the
Government company, is not correct.

Bailee’s Duties and Liabilities: The problem as asked in the question is based on the provisions
of Section 163(4) of the Indian Contract Act, 1872. As per the section, “in the absence of any
contract to the contrary, the bailee is bound to deliver to the bailor, any increase or profit which
may have accrued from the goods bailed.”

In the given question, Megha received 2 bonus shares on the 2 pledged shares of Prema Limited.

Applying the provisions of the Indian Contract Act, 1872, to the given case, the bonus shares are
an increase on the shares pledged by Bhim to Megha. So, Megha is liable to return the shares
along with the bonus shares. Hence Bhim the bailor, is entitled to receive the original shares as
well as bonus shares (after he has repaid the loan amount).

Problem on Negotiable Instrument made without consideration: Section 43 of the Negotiable
Instruments Act, 1881 provides that a negotiable instrument made, drawn, accepted, indorsed or
transferred without consideration, or for a consideration which fails, creates no obligation of
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(a)

(b)

payment between the parties to the transaction. But if any such party has transferred the instrument
with or without endorsement to a holder for consideration, such holder, and every subsequent
holder deriving title from him, may recover the amount due on such instrument from the transferor
for consideration or any prior party thereto.

(i) In the problem, as asked in the question, A has drawn a bill on B and B accepted the bill
without consideration and transferred it to C without consideration. Later on, in the next
transfer by C to D is for value. According to provisions of the aforesaid section 43, the bill
ultimately has been transferred to D with consideration. Therefore, D can sue any of the
parties i.e. A, B or C, as D arrived a good title on it being taken with consideration.

(i)) As regards to the second part of the problem, the prior parties before D i.e., A, B, and C have
no right of action inter se because first part of Section 43 clearly lays down that a negotiable
instrument, made, drawn, accepted, indorsed or transferred without consideration, or for a
consideration which fails, creates no obligation of payment between the parties to the
transaction prior to the parties who receive it on consideration.

As per Rule 18 of the Companies (Management & Administration) Rules, 2014, sending of notices
through electronic mode has been statutorily recognized.

A notice may be sent through e-mail as a text or as an attachment to e-mail or as a notification
providing electronic link or Uniform Resource Locator for accessing such notice.

The e-mail shall be addressed to the person entitled to receive such e-mail as per the records of
the company as provided by the depository. Also, the company shall provide an advance
opportunity at least once in a financial year, to the member to register his e-mail address and the
changes therein and such request may be made by only those members who have not got their
email id recorded or to update a fresh email id and not from the members whose email ids are
already registered.

In the light of the above provisions of the Act, the company’s obligation shall be satisfied when it
transmits the e-mail and the company shall not be held responsible for a failure in transmission
beyond its control. Also, if the member entitled to receive the notice fails to provide or update
relevant e-mail address to the company, or to the depository participant as the case may be, the
company shall not be in default for not delivering notice via e-mail.

Hence, the company has not erred in serving notice of Annual General Meeting to Mr. Pawan.

According to section 2(45) of the Companies Act, 2013, "Government company" means any
company in which not less than 51% of the paid-up share capital is held by the Central Government,
or by any State Government or Governments, or partly by the Central Government and partly by
one or more State Governments, and includes a company which is a subsidiary company of such
a Government company.

In the given case, the total shareholding of the Maharashtra Bank in Maya Limited, is just 18% of
the subscribed capital of the company. Hence, Maya Limited is not a government company. Hence,
the provisions applicable to non-government companies in relation to the appointment of auditors
shall apply.

The auditor shall be appointed as follows:

(i) According to section 139(6) of the Companies Act, 2013, the first auditor of a company, other
than a Government company, shall be appointed by the Board of Directors within 30 days
from the date of registration of the company and in the case of failure of the Board to appoint
such auditor, it shall inform the members of the company, who shall within 90 days at an
extraordinary general meeting appoint such auditor and such auditor shall hold office till the
conclusion of the first annual general meeting.

(i) The company shall, at the first annual general meeting, appoint an individual or a firm as an
auditor who shall hold office from the conclusion of that meeting till the conclusion of its sixth
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(c)

(d)

(a)

(b)

annual general meeting and thereafter till the conclusion of every sixth meeting.

Before such appointment of auditor is made, the written consent of the auditor to such
appointment, and a certificate from him or firm of auditors that the appointment, if made, shall
be obtained from the auditor:

Further, the company shall inform the auditor concerned of his or its appointment, and also file
a notice of such appointment with the Registrar within 15 days of the meeting in which the
auditor is appointed.

According to section 189 of the Indian Contract Act, 1872, an agent has authority, in an emergency,
to do all such acts for the purpose of protecting his principal from loss as would be done by a
person of ordinary prudence, in his own case, under similar circumstances.

In the given question the ‘agent’ is handling perishable goods like ‘apples’ and thus can decide the
time, date and place of sale, not necessarily as per instructions of the principal, with the intention
of protecting the principal from losses. Here, the agent acts in an emergency and acts as a man of
ordinary prudence.

Thus, in the given case Suresh had acted in an emergency situation and Ramesh will not succeed
against him.

A cheque may be crossed by the following parties:
(1) By Drawer: A drawer may cross it generally or specially.

(2) By Holder: A holder may cross an uncrossed cheque generally or specially. If the cheque is
crossed generally, the holder may cross specially. If cheque crossed generally or specially,
he may add words “not negotiable”.

(3) By Banker: A banker may cross an uncrossed cheque, or if a cheque is crossed generally he
may cross it specially to himself. Where a cheque is crossed specially, the banker to whom it
is crossed may again cross it specially to another banker, his agent, for collection.

As per Section 10A of the Companies Act, 2013, a company incorporated after the commencement
of the Companies (Amendment) Second Ordinance, 2019 and having a share capital shall not
commence any business or exercise any borrowing powers unless:

(i) A declaration is filed by a director within a period of 180 days of the date of incorporation of
the company in such form and verified in such manner as may be prescribed, with the
Registrar that every subscriber to the memorandum has paid the value of the shares agreed
to be taken by him on the date of making of such declaration; and

(i)  The company has filed with the Registrar a verification of it registered office as provided in
sub-section (2) of section 12.

Mr. Dinesh has to comply with the above requirements and procedure for commencing the business
of the company.

As per Section 123(3) of the Companies Act, 2013, the Board of Directors of a company may
declare interim dividend during any financial year out of the surplus in the profit and loss account
and out of profits of the financial year in which such interim dividend is sought to be declared.

Provided that in case the company has incurred loss during the current financial year up to the end
of the quarter immediately preceding the date of declaration of interim dividend, such interim
dividend shall not be declared at a rate higher than the average dividends declared by the company
during the immediately preceding three financial years.

According to the given facts, Alpha Limited is facing loss in business during the financial year 2019-
2020. In the immediate preceding three financial years, the company declared dividend at the rate
of 7%, 11% and 12% respectively. Accordingly, the rate of dividend declared shall not exceed
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(c)

(d)

(a)

10%, the average of the rates (7+11+12=30/3) at which dividend was declared by it during the
immediately preceding three financial years.

Therefore, the act of the Board of Directors as to declaration of interim dividend at the rate of 12%
during the F.Y 2019-2020 is not valid.

(i) An alteration is material which in any way alters the operation of the instrument and affects
the liability of parties thereto. Any alteration is material which alters the business effect of the
instrument if used for any business purpose.

In the given case, a promissory note was made without mentioning any time for payment. The
holder added the words “on demand” on the face of the instrument. As per the provision of
the Negotiable Instruments Act, 1881 this is not a material alteration as a promissory note
where no date of payment is specified will be treated as payable on demand. Hence, adding
the words “on demand” does not alter the business effect of the instrument.

(i) The *holder” of a promissory note, bill of exchange or cheque means any person entitled in
his own name to the possession thereof, and to receive or recover the amount due thereon
from the parties thereto.

“‘Holder in due course” means any person who for consideration became the possessor of a
promissory note, bill of exchange or cheque (if payable to bearer), or the payee or indorsee
thereof, (if payable to order), before the amount mentioned in it became payable, and without
having sufficient cause to believe that any defect existed in the title of the person from whom
he derived his title.

In the given question, Beena is a holder but not a holder in due course as she does not get
the cheque for value and consideration. Her title is good and bonafide. As a holder she is
entitled to receive Rs. 1000 from the bank on whom the cheque is drawn.

(i) Normally a Proviso is added to a section of an Act to except something or qualify something
stated in that particular section to which it is added. A proviso should not be, ordinarily,
interpreted as a general rule. A proviso to a particular section carves out an exception to the
main provision to which it has been enacted as a Proviso and to no other provision. [Ram
Narian Sons Ltd. Vs. Commissioner of Sales Tax AIR (1955) S.C. 765]

(ii) Sometimes an explanation is added to a section of an Act for the purpose of explaining the
main provisions contained in that section. If there is some ambiguity in the provisions of the
main section, the explanation is inserted to harmonise and clear up and ambiguity in the main
section. Something may added be to or something may be excluded from the main provision
by insertion of an explanation. But the explanation should not be construed to widen the ambit
of the section.

The Companies Act, 2013 by virtue of the provisions as contained in Section 39 (1) and (2)
regulates and restricts the minimum amount stated in the prospectus and the application money
payable in a public issue of shares as under:

Minimum amount stated in a prospectus [Section 39 (1)]

No Allotment shall be made of any securities of a company offered to the public for subscription;
unless; -

(i) the amount stated in the prospectus as the minimum amount has been subscribed; and
(i) the sums payable on application for such amount has been paid to and received by the
company.

Application money: Section 39 (2) provides that the amount payable on application on each
security shall not be less than 5% of the nominal amount of such security or such amount as
Securities and Exchange Board of India (SEBI) may prescribe by making any regulations in this
behalf.
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(b)

(c)

(d)

Further section 39 (3) provides that if the stated minimum amount is not received by the company
within 30 days of the date of issue of the prospectus or such time as prescribed by SEBI, the
company will be required to refund the application money received within such time and manner
as may be prescribed.

Rule 11 (1) of the Companies (Prospectus and Allotment of Securities) Rules, 2014 mentions that
if the stated minimum amount has not been subscribed and the sum payable on application is not
received within the period specified therein, then the application money shall be repaid within a
period of fifteen days from the closure of the issue and if any such money is not so repaid within
such period, the directors of the company who are officers in default shall jointly and severally be
liable to repay that money with interest at the rate of fifteen percent per annum.

In case of any default, the company and its officer who is in default shall be liable to a penalty, for
each default, of one thousand rupees for each day during which such default continues or one lakh
rupees, whichever is less.

Section 40 (3) provides that all moneys received on application from the public for subscription to
the securities shall be kept in a separate bank account maintained with a scheduled bank.

(i) As per Rule 3 (5) of the Companies (Acceptance of Deposits) Rules 2014, a Government
Company is not eligible to accept or renew deposits under section 76, if the amount of such
deposits together with the amount of other deposits outstanding as on the date of acceptance
or renewal exceeds thirty five per cent of the aggregate of its paid-up share capital, free
reserves and securities premium account.

Therefore, the given statement where the limit of 25% has been stated for acceptance of
deposits is false’.

(ii) According to section 100 (2) of the Companies Act 2013, the Board of directors must convene
a general meeting upon requisition by the stipulated minimum number of members.

As per Section 103 (2) (b) of the Companies Act, 2013, if the quorum is not present within
half an hour from the appointed time for holding a meeting of the company, the meeting, if
called on the requisition of members, shall stand cancelled. Therefore, the meeting stands
cancelled and the stand taken by the Board of Directors to adjourn it, is not proper.

"Provision as to offence punishable under two or more enactments” (Section 26 of the
General Clauses Act, 1897)

Where an act or omission constitutes an offence under two or more enactments, then the offender
shall be liable to be prosecuted and punished under either or any of those enactments, but shall
not be liable to be punished twice for the same offence.

Thus, Mr. R shall be liable to be punished either under the Advocates Act, 1961 or under the
Income Tax Act, 1961, but shall not be punished twice for the same offence. He can be punished
under any of the enactments if his offence is established.

Practically speaking, the distinction between a provision which is ‘mandatory’ and one which is
‘directory’ is that when it is mandatory, it must be strictly observed; when it is ‘directory’ it would
be sufficient that it is substantially complied with. However, we have to look to the substance and
not merely the form, an enactment in mandatory form might substantially be directory and,
conversely, a statute in directory form may in substance be mandatory. Hence, it is the substance
that counts and must take precedence over mere form. If a provision gives a power coupled with a
duty, it is mandatory: whether it is or is not so would depend on such consideration as:

— the nature of the thing empowered to be done,
— the object for which it is done, and
— the person for whose benefit the power is to be exercised.
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5.

(a)

(b)

(c)

(d)

Yes, the financial assistance to its employees by the company to enable them to subscribe for the
shares of the company will amount to the company purchasing its own shares. However, section
67 (3) of the Companies Act, 2013, permits a company to the give loans to its employees other
than its directors or key managerial personnel, for an amount not exceeding their salary or wages
for a period of six months with a view to enabling them to purchase or subscribe for fully paid-up
shares in the company or its holding company to be held by them by way of beneficial ownership.

Section 68 of the Companies Act, 2013 however, allows a company to buy back its own shares
under certain circumstances and subject to fulfilment of prescribed conditions.

Purchasing in order to redemption its preference shares, does amount to acquisition or purchase
of its own shares. But this is allowed in terms of section 68 of the Companies Act, 2013 subject to
the fulfilment of prescribed conditions, and upto specified limits and only after following the
prescribed procedure.

(i)  Anannual general meeting cannot be held on a national holiday. Under section 96 (2) of the
Companies Act, 2013 every annual general meeting shall be called during business hours,
thatis, between 9 a.m. and 6 p.m. on any day that is not a National Holiday. A national holiday
has been defined in the explanation to section 96 as a day declared as National Holiday by
the Central Government.

Thus, the statement ‘An annual general meeting can be held on a national holiday’ is incorrect.
(i) The statement is incorrect in terms of section 92 (4) of the Companies Act, 2013.

Section 92 (4) states that every company shall file with the Registrar a copy of the annual
return, within sixty days from the date on which the annual general meeting is held or where
no annual general meeting is held in any year within sixty days from the date on which the
annual general meeting should have been held together with the statement specifying the
reasons for not holding the annual general meeting, with such fees or additional fees as may
be prescribed.

(i) “Pledge”, “pawnor” and “pawnee” defined [Section 172]: The bailment of goods as
security for payment of a debt or performance of a promise is called “pledge”. The bailor is
in this case called the “pawnor”. The bailee is called the “pawnee”.

(ij) Since Pledge is a special kind of bailment, all the essential of bailment are also essentials of
Pledge. Apart from that, the characteristics of the pledge are:

(1) There shall be a bailment of security against payment or performance of the promise.

(2)
(3) Goods pledged for shall be in existence
4)

(

Section 3(13) of the General Clauses Act, 1897, defines the term "Commencement".

The subject matter of pledge is goods.

There shall be delivery of goods from pledger to pledgee.

"Commencement” used with reference to an Act or Regulation, shall mean the day on which the
Act or Regulation comes into force.

Coming into force or entry into force (also called commencement) refers to the process by which
legislation; regulations, treaties and other legal instruments come to have a legal force and effect.

A law cannot be said to be in force unless it is brought into operation by legislative enactment, or
by the exercise of authority by a delegate empowered to bring it into operation. The theory of a
statute being "in operation in a constitutional sense" though it is not in fact in operation has no
validity. (State of Orissa Vs. Chandrasekhar Singh Bhai — AIR1970 sc 398).



