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PAPER 8: INDIRECT TAX LAWS
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1.

Computation of net GST payable by M/s Shivay

Test Series: April, 2021

Particulars GST payable
(Rs.)
Gross GST liability [Refer Working Note 1 below] 2,63,400
Less: ITC [Refer Working Note 2 below] 2,00,000
Net GST payable from Electronic Cash Ledger 63,400
Working Notes
(1) Computation of gross GST liability
Particulars Value Rate of GST
received GST | payable
(Rs.) (Rs.)
Hiring charges for excavators 18,00,000 12% | 2,16,000
Service charges for supply of manpower for operation of 20,000 12% 2,400
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(2)

excavators [Refer Note 1]

Service charges for soil testing and seismic evaluation 2,50,000 18% 45,000
[Refer Note 2]

Gross GST liability 2,63,400

Notes:

(i)

Since the excavators are invariably hired out along with operators and excavator operators
are supplied only when the excavator is hired out, it is a case of composite supply under
section 2(30) of the CGST Act, 2017 wherein the principal supply is the hiring out of the
excavator.

As per section 8(a) of the CGST Act, 2017, the composite supply is treated as the supply of
the principal supply. Therefore, the supply of manpower for operation of the excavators will
also be taxed at the rate applicable for hiring out of the excavator (principal supply), which is
12%.

Soil testing and seismic evaluation services being independent of the hiring out of excavator
will be taxed at the rate applicable to them, which is 18%.

Computation of ITC available for set off
Particulars GST paid ITC available
(Rs.) (Rs.)
Maintenance services for excavators [Refer Note 1] 1,00,000 1,00,000
Health insurance for excavator operators [Refer Note 2] 11,000 -
Scientific and technical consultancy [Refer Note 1] 1,00,000 1,00,000
Total ITC available 2,00,000
Notes:

(1)

Section 17(5)(d) of the CGST Act, 2017 blocks credit on goods/ or services received by a
taxable person for construction of an immovable property on his own account. Here, though
the excavators are used for building projects, the same are not used by M/s. Shivay on its
own account for construction of immovable property instead they are used for outward
taxable supply of hiring out of machinery. Further, excavators are special purpose vehicles
whose credit is not restricted under section 17(5)(a) of the CGST Act, 2017, therefore, ITC
on maintenance service for excavators shall be allowed.

Therefore, the maintenance service for the excavators does not get covered by the bar
under section 17 and the credit thereon will be available. The same applies for scientific &
technical consultancy for construction projects because in this case also, the service is used
for providing the outward taxable supply of soil testing and seismic evaluation service and
not for construction of immovable property.

Section 17(5)(b)(i) of the CGST Act, 2017 allows input tax credit on health insurance only
where an inward supply of such services is used by a registered person for making an
outward taxable supply of the same category of goods or services or both or as an element
of a taxable composite or mixed supply or where it is obligatory for an employer to provide
the same to its employees under any law for the time being in force.

In the given case, it is assumed that it is not obligatory for employer to provide health insurance
to its employees under any law for the time being in force, therefore the credit thereon will not be
allowed.



2,

(a) Computation of ITC available with Laxmi Company Ltd. for the month of April

Particulars ITC
(Rs.)
Life Insurance premium paid by the company on the life of factory employees Nil
[Note 1]
Raw materials purchased [Note 2] Nil
Raw materials used for zero rated supply [Note 3] 50,000
Work contractor’s service [Note 4] 30,000
Capital goods purchased in respect of which depreciation is claimed on the tax Nil
component [Note 5]
Goods sent to job worker’s premises [Note 6] -
Total ITC available 80,000
Notes:

)

ITC on life insurance service is available only when it is obligatory for an employer to
provide said services to its employees under any law for the time being in force. Since it is
not obligatory for the employer in the instant case and thus, the ITC thereon is blocked
[Second proviso to section 17(5)(b) of the CGST Act, 2017].

ITC cannot be taken since invoice is missing and delivery challan is not a valid document to
avail ITC [Section 16(2)(a) of the CGST Act, 2017].

ITC can be availed for making zero-rated supplies, notwithstanding that such supply may be
an exempt supply [Section 16(2) of the IGST Act].

ITC is blocked on works contract services when supplied for construction of an immovable
property. However, “construction” includes only that repairs which are capitalized along with
the said immovable property.

In this case, since repairs of building is debited to P & L Account, the same does not
amount to ‘construction’ and hence ITC thereon is available [Section 17(5)(c) of the CGST
Act, 2017].

ITC is not available when depreciation has been claimed on the tax component of the cost
of capital goods under the Income-tax Act [Section 16(3) of the CGST Act, 2017].

The principal is entitled to take ITC of inputs sent for job work even if the said inputs are
directly sent to job worker. However, where said inputs are not received back by the
principal within a period of 1 year of the date of receipt of inputs by the job worker, it shall
be deemed that such inputs had been supplied by the principal to the job worker on the day
when the said inputs were received by the job worker [Sub-sections (2) and (3) of section 19
of the CGST Act, 2017].

Hence, the ITC taken by Laxmi Company Ltd. in the month of September last year is valid
and since one year period has yet not lapsed in April, there will be no tax liability on such
inputs.

(b) Computation of assessable value

Particulars Amount
CIF value 5000 US $
Less: Freight 1500 US $
Less: Insurance 500 US §




(a)

(b)

Therefore, FOB value 3000 US §
Assessable value for Customs purpose

FOB value 3000 US $§
Add: Freight (20% of FOB value) [Note 1] 600 US $
Add: Insurance (actual) 500US $
CIF for customs purpose 4100 US $§
Exchange rate as per CBIC [Note 2] Rs. 70 per US $
Assessable value (Rs. 70 x 4100 US $) Rs. 2,87,000

Notes:

1. If the goods are imported by air, the freight cannot exceed 20% of FOB price [Fifth proviso
to rule 10(2) of the Customs (Determination of Value of Imported Goods) Rules, 2007].

2. Rate of exchange determined by CBIC is considered [clause (a) of the explanation to
section 14 of the Customs Act, 1962].

As per section 13(2) of the IGST Act, 2017, in case where the location of the supplier of services
or the location of the recipient of services is outside India, the place of supply of services except
the services specified in sub-sections (3) to (13) of the IGST Act, 2017 shall be the location of the
recipient of services. Sub-sections (3) to (13) of the IGST Act, 2017 provide the mechanism to
determine the place of supply in certain specific situations.

The given case does not fall under any of such specific situations and thus, the place of supply in
this case will be determined under sub-section (2) of section 13 of the IGST Act, 2017. Thus, the
place of supply of services in this case is the location of recipient of services, i.e. USA.

As per section 2(6) of the IGST Act, 2017, export of services means the supply of any service
when,—

(a) the supplier of service is located in India;

(b) the recipient of service is located outside India;
(c) the place of supply of service is outside India;
(d) the payment for such service has been received by the supplier of service in convertible

foreign exchange or in Indian rupees wherever permitted by the Reserve Bank of India; and

(e) the supplier of service and the recipient of service are not merely establishments of a
distinct person in accordance with Explanation 1 in section 8.

Since all the above five conditions are fulfilled in the given case, the same will be considered as
an export of service.

As per Notification No. 66/2017 CT dated 15.11.2017, a registered person (excluding
composition supplier) has to pay GST on the outward supply of goods at the time of supply as
specified in section 12(2)(a) of the CGST Act, 2017, i.e. date of issue of invoice or the last date
on which invoice ought to have been issued in terms of section 31 of the CGST Act, 2017. As
per section 31(4) of the CGST Act, 2017, in case of continuous supply of goods, where
successive statements of accounts or successive payments are involved, the invoice is issued
before or at the time of each such statement is issued or, as the case may be, each such
payment is received.

Therefore, invoices should be issued for Rs. 2 lakh each on or before August 5, and September
5, when monthly payments of Rs. 2 lakh are received. Further, invoice should also be issued for
differential payment of Rs. 2,56,000 on or before October 3, when statement of account is issued
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(c)

(a)

Thus, assuming that the invoice is issued on August 5, September 5 and October 3, the time of
supply for the purpose of payment of tax will be August 5 and September 5 respectively for goods
valued at Rs. 2 lakh each and October 3 for the goods valued at Rs. 2,56,000.

Section 9A(3) of the Customs Tariff Act provides that the anti-dumping duty can be imposed with
retrospective effect provided the Government is of the opinion that-

(i) there is a history of dumping which caused injury or that the importer was, or should have
been, aware that the exporter practices dumping and that such dumping would cause injury;
and

(i) the injury is caused by massive dumping of an article imported in a relatively short time
which in the light of the timing and the volume of the imported article dumped and other
circumstances is likely to seriously undermine the remedial effect of the anti-dumping duty
liable to be levied.

The duty can be levied retrospectively by issuing a notification but not beyond 90 days from
the date of notification.

Thus, Himsire Industries would succeed in its contention if all the above conditions are not
satisfied.

Computation of aggregate turnover of Casa Pacific:

Particulars Rs.

Supply of petrol at Chennai, Tamil Nadu [Being a non-taxable supply, it is an | 18,00,000
exempt supply and thus, includible in aggregate turnover vide section 2(6) of
the CGST Act, 2017]

Value of inward supplies on which tax is payable on reverse charge basis Nil

Supply of transformer oil at Chennai, Tamil Nadu 2,00,000

Value of branch transfer from Chennai, Tamil Nadu to Bengaluru, Karnataka 1,50,000
without payment of consideration [Being a taxable supply, it is includible in
aggregate turnover]

Value of taxable supplies of Manipur Branch 11,50,000

Aggregate turnover 33,00,000

Casa Pacific is not liable to be registered in Chennai, Tamil Nadu, if his aggregate turnover in a
financial year does not exceed Rs. 40 lakh. However, since Casa Pacific also makes taxable
supplies from Manipur, a specified Special Category State, the threshold exemption gets reduced
to Rs. 10 lakh in terms of section 22(1) of the CGST Act, 2017. [Notification No.10/2019-CT
dated. 07.03.2019].

Casa Pacific’'s argument that it is not liable to registration since the threshold exemption of Rs. 40
lakh is not being crossed either at Chennai, Tamil Nadu, Bengaluru, Karnataka or Manipur is not
correct as firstly, the aggregate turnover to be considered in its case is Rs. 10 lakh and not
Rs. 40 lakh and secondly, the same is computed on all India basis and not State-wise.

Further, Casa Pacific is also wrong in believing that aggregate turnover is computed only for the
purpose of determining the eligibility limit for composition levy since the aggregate turnover is
required for determining the eligibility for both registration and composition levy.

Further, Casa Pacific is compulsorily required to register under section 24 of the CGST Act, 2017
irrespective of the turnover limit as it is liable to pay tax on inward supplies under reverse charge
and it also makes inter-State taxable supply.



(b)

(c)

(a)

(b)

As per clause (i) of first proviso to section 54(3) of the CGST Act, 2017, refund claim admissible
to Brahma Ltd. on account of export of services being a zero-rated supply, is the unutilized ITC of
Rs. 6,00,000.

Where the supply of services had been completed prior to the receipt of payment, relevant date is
the date of receipt of payment in convertible foreign exchange, i.e. 28" February [Explanation to
section 54 of the CGST Act, 2017].

As per section 56 of the CGST Act, 2017, where any tax ordered to be refunded to any applicant
is not refunded within 60 days from the date of receipt of application, interest shall be payable
@ 6% p.a. from the date immediately after the expiry of 60 days from the date of receipt of
application till the date of refund of such tax.

Since in the given case, tax ordered to be refunded is not refunded within 60 days from the date
of receipt of application, viz., 315t March, interest @ 6% p.a. is payable.

This issue has been addressed by the Supreme Court in the case of Commissioner of Customs v.
Tullow India Operations Ltd. (2005) 189 ELT 401 (SC). The Apex Court has observed that if a
condition is not within the power and control of the importer and depends upon the acts of public
functionaries, non-compliance of such a condition, subject to just exceptions cannot be held to be
a condition precedent which would disable it from obtaining the benefit for all times to come.

In the given case also the certificate has not been granted within a reasonable time. Therefore,
in view of the above-mentioned judgement, the importer High Energy Ltd. cannot be blamed for
the lapse by the authorities. The Directorate General of Hydrocarbons is under the Ministry of
Petroleum and Natural Gas and such a public functionary is supposed to grant the essentiality
certificate within a reasonable time so as to enable the importer to avail of the benefits under the
notification.

It is mandatory to pay amount, collected from other person representing tax under GST law, to
the Government. Every person who has collected from any other person any amount as
representing the tax under GST law, and has not paid the said amount to the Government, shall
forthwith pay the said amount to the Government, irrespective of whether the supplies in respect
of which such amount was collected are taxable or not.

For any such amount not so paid, proper officer may issue show cause notice(SCN) for recovery
of such amount and penalty equivalent to amount specified in notice.

The proper officer shall, after considering the representation, if any, made by the person on
whom SCN is served, determine the amount due from such person and thereupon such person
shall pay the amount so determined alongwith interest at the rate specified under section 50 of
the CGST Act, 2017 from the date such amount was collected by him to the date such amount is
paid by him to the Government.

As per section 117(1) of the CGST Act, 2017, an appeal against orders passed by the State
Bench or Area Benches of the Tribunal lies to the High Court if the High Court is satisfied that
such an appeal involves a substantial question of law.

However, appeal against orders passed by the National Bench or Regional Benches of the
Tribunal lies to the Supreme Court and not High Court. As per section 109(5) of the CGST Act,
only the National Bench or Regional Benches of the Tribunal can decide appeals where one of
the issues involved relates to the place of supply.



(c)

(a)

(b)

Since the issue involved in Mr. Anni's case relates to place of supply, the appeal in his case
would have been decided by the National Bench or Regional Bench of the Tribunal. Thus, Mr.
Anni will have to file an appeal with the Supreme Court and not with the High Court.

Nikky Sales received an order finalizing provisional assessment on the basis of a verification
report, and requiring payment of Rs. 12 Lakh. They did not contest this order, but made the
payment, and allowed the appeal period of sixty days to lapse. After appeal became time -barred,
they filed a claim for refund in which they challenged the order. This was a backdoor method of
seeking relief against the order; it also asked an officer of the same rank to review the order
passed; and it sought to bypass the time limitation for appeal by presenting the appeal as a claim
for refund. The Supreme Court has held, in the case of Priya Blue Industries Limited, 2004 (172)
ELT 145 (SC), that such a refund claim is not permissible for all these reasons. A person who is
aggrieved with an assessment order cannot seek refund without filing an appeal against the
assessment order.

As per rule 138 of the CGST Rules, 2017, whenever there is a movement of goods of
consignment value exceeding Rs. 50,000:

() inrelation to a supply; or

(i) for reasons other than supply; or

(iii) due to inward supply from an unregistered person,

e-way bill needs to be generated prior to the commencement of transport of goods.

Further, in the following situations, e-way bill needs to be issued even if the value of the
consignment is less than Rs. 50,000:

(i) Where goods are sent by a principal located in one State/ Union territory to a job worker
located in any other State/Union territory, the e-way bill shall be generated either by the
principal or the job worker, if registered, irrespective of the value of the consignment.

(i)  Where specified handicraft goods are transported from one State/ Union territory to another
State/ Union territory by a person who has been exempted from the requirement of
obtaining registration under section 24 of the CGST Act, 2017, the e-way bill shall be
generated by the said person irrespective of the value of the consignment.

Section 161 of the CGST Act, 2017 lays down that any authority, who has passed or issued any
decision or order or notice or certificate or any other document, may rectify any error which is
apparent on the face of record in such decision or order or notice or certificate or any other
document, either on its own motion or where such error is brought to its notice by any GST officer
or by the affected person within a period of three months from the date of issue of such decision
or order or notice or certificate or any other document, as the case may be.

However, no such rectification shall be made after a period of six months from the date of issue
of such decision or order or notice or certificate or any other document. Further, the said period
of six months shall not apply in such cases where the rectification is purely in the nature of
correction of a clerical or arithmetical error, arising from any accidental slip or omission.

Principles of natural justice should be followed by the authority carrying out such rectification, if it
adversely affects any person.



(c¢) Following issues are covered under FTP 2015-2020 -

*

*

*

*

*

General provisions regarding import and export of goods — Chapter 2 of FTP 2015-2020.

Export from India Scheme [MEIS and SEIS] to encourage exports of specified goods to
specified countries and also export of services — Chapter 3 of FTP 2015-2020.

Duty Exemption and Remission Schemes [Advance Authorisation, DFIA and Duty Drawback
Scheme and duty remissions schemes under GST law] to enable exporters to import inputs
without payment of customs duty — Chapter 4 of FTP 2015-2020.

Export Promotion Capital Goods (EPCG) scheme [to obtain capital goods without payment
of customs duty] — Chapter 5 of FTP 2015-2020.

EOU/EHTP/STP and BTP schemes — Chapter 6 of FTP 2015-2020.
Deemed Exports — Chapter 7 of FTP 2015-2020.
Quality Complaints and Trade Disputes — Chapter 8 of FTP 2015-2020.

Policy in respect of Special Economic Zones [SEZ] is contained in SEZ Act, 2005 and Rules.



