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(a)

Computation of total income and tax
A.Y. 2026-27 under the regular provisions of the Act

liability of SH Ltd. for

deducted and paid]

Particulars 4 4
Profits and gains of business or profession
Net profit from Chemical manufacturing unit, Hissar 3,00,00,000
Add: ltems debited but to be disallowed
Royalty on which tax is not deducted 3,00,000

[30% of ¥ 10 lakhs, being payment of royalty
without deduction of tax would be disallowed under
section 40(a)(ia) while computing the business
income of A.Y.2026-27. However, since the payee
has admitted the income, paid tax and filed his
return of income before due date, the same would
be allowable in the P.Y. 2026-27 relevant to
A.Y.2027-28, being the year in which tax was




Employer’s contribution to notified pension
scheme

[As per section 36(1)(iva), employer’'s contribution
to the account of an employee under a Pension
Scheme as referred to in section 80CCD would be
allowed as deduction while computing business
income only to the extent of 14% of salary and DA
of the employee in the previous year. Therefore,
T 11,20,000 representing the excess 1% (i.e.,
¥ 1,68,00,000 x 1%/15%) debited to profit and loss
account has to be added back while computing
business income]

Net profit from Furniture manufacturing unit, Faridabad

Add:

Less:

Items debited but to be disallowed or to be

treated separately

Trademark

[Trademark is an intangible asset which is eligible
for depreciation as per section 32. Since purchase
cost of trademark has been debited to profit and
loss account, the same has to be added back while
computing business income]

Interest on loan taken from a non-resident

[No disallowance under section 40(a)(i) is attracted
in respect of interest, since tax has been deducted
during the P.Y. 2025-26 and remitted on or before
the due date of filing of return of income for A.Y.
2026-27]

Income-tax paid on non-monetary perquisites

[As per section 40(a)(v), tax paid by employer on
non-monetary perquisites is not allowable as
deduction. Since the same has been debited to
profit and loss account, the same has to be added
back while computing business income]

Depreciation on trademark u/s 32 [¥ 25 lakhs x
25%]

Net profit from Fertilizer producing unit, Surat

11,20,000

90,00,000

25,00,000

NIL

7,00,000

1,22,00,000

6.25,000

2,20,00,000

3,14,20,000

1,15,75,000




Add: Items debited but to be disallowed or to be treated
separately

- Depreciation on building of ¥ 25 lakhs and on plant
and machinery of T 45 lakhs

[As per section 35AD, no deduction would be
allowed under any other section in any previous
year in respect of capital expenditure referred to in
section 35AD. Hence, depreciation on building and
plant and machinery is not allowable as deduction
and the same has to be added back.]

Less: Deduction u/s 35AD [Since fertilizer unit commenced
operation on or after 1.4.2011, it is a specified business
eligible for 100% deduction u/s 35AD in respect of capital
expenditure. However, deduction is not available on
expenditure incurred on acquisition of land. Deduction u/s
35AD is ¥ 5.50 crores, being ¥ 2.50 crore on building and ¥
3 crores on plant and machinery. Since it is more beneficial
for the company to claim deduction u/s 35AD, it is assumed
that the company has opted to claim such deduction.]

As per section 73A, loss from the specified business u/s
35AD can be set-off only against profits from another
specified business. Since there is no other specified
business, such loss has to be carried forward to A.Y.
2027-28.

Net profit from Warehousing facility for storage of
edible oils at Rohtak

Less: Depreciation u/s 32

70,00,000

2,90,00,000
5,50,00,000

(2,60,00,000
)

70,00,000

1,05,00,000

On building of T 3 crores@10% 30,00,000
On Plant & machinery of ¥ 5| 75,00,000
crores@15%

As per section 70(1), Business loss from one source is allowed
to be set off from other source under the same head.

Net profit of SH Ltd.

Add: Interest on share application money deposited in
bank

[The interest on share application money deposited in a
bank is not liable to be taxed, as the deposit was not for
making additional income but to comply with the statutory

35,00,000

3,94,95,000




requirement. The interest accrued on such deposit is merely
incidental. The interest is eligible for set-off against share
issue expenses.’]

Income from Other Sources
Dividend from ABC Inc., a foreign company
Gross Total Income

Less: Deduction under section 80M [In respect of inter-
corporate dividends to the extent of dividend distributed by
it one month prior to the date for filing return of income
u/s 139(1)]

Total Income

Computation of tax liability under the regular provisions
of the Act

Tax liability on T 4,10,95,000@25% [Since the turnover of
the company for the previous year 2023-24 does not exceed
T 400 crores]

Add: Surcharge @ 7%, since the total income of the
company >3 1 crore but < ¥ 10 crores

Add: Health and education cess @ 4%
Tax liability

3,94,95,000

56,00,000
4,50,95,000
40,00,000

4,10,95,000

1,02,73,750

7,119,163

1,09,92,913
4,39,717
1,14,32,630

Computation of tax liability of SH Ltd. for the A.Y. 2026-27 under section 115JB

Particulars 4
Minimum Alternate Tax @15% on book profit of ¥ 5,20,00,000 78,00,000
Add: Surcharge@7%, since the book profit of the company > X 1 crore 5,46,000
but <3 10 crores
83,46,000
Add: Health and Education cess@4% 3,33,840
Tax liability under section 115JB 86,79,840

1 CIT v. Sree Rama Multi Tech Ltd. [2018] 403 ITR 426 (SC)
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Since the regular income-tax liability is more than the minimum alternate tax liability,
SH Ltd. is liable to pay tax under normal provisions of the Act.

Tax liability under the regular provisions of the Income-tax Act, 1961 | 1,14,32,630
Less: MAT Credit of A.Y. 2018-19 20,00,000
94,32,630

Note - SH Ltd. is eligible for concessional rate under section 115BAA, @25.168%
ie., tax@22% plus surcharge@10% plus HEC@4% subject to tax at the rates
mentioned in the said sections in Chapter XlI. In case SH Ltd. opted for concessional
rate of tax u/s 115BAA, it would not be eligible for deduction u/s 35AD in respect of
fertilizer producing unit, however, it can claim depreciation u/s 32 on building and
plant and machinery. In that case, its total income u/s 115BAA would be -

Particulars 4

Profit from Chemical manufacturing unit, Hissar 3,14,20,000
Profit from Furniture manufacturing unit, Faridabad 1,15,75,000
Profit from Fertilizer producing unit, Surat 2,20,00,000
Profit from Warehousing facility for storage of edible oils at Rohtak (35,00,000)

6,14,95,000
Dividend from ABC Inc., a foreign company 56,00,000
Gross Total Income 6,70,95,000

Less: Deduction under section 80M [In respect of inter-corporate 40,00,000
dividends to the extent of dividend distributed by it one month prior
to the date for filing return of income u/s 139(1)]

Total Income 6,30,95,000

Tax liability under section 115BAA (22% + surcharge 10% + HEC
4%) = 25.168% on ¥ 6,30,95,000

Tax liability 1,68,79,750

Suggestion to SH Ltd.

SH Ltd. should not opt for section 115BAA for assessment year 2026-27, since the
tax liability under section 115BAA is higher under the regular provisions of the Act
and section 115JB.




(a) Computation of “Book Profit” for levy of MAT under section 115JB for
A.Y. 2026-27

Particulars 4 4
Net Profit as per Statement of Profit and Loss 20,00,000

Add: Net profit to be increased by the following
amounts as per Explanation 1 to section
115JB(2):

- Provision for the loss of subsidiary 1,70,000

- Provision for doubtful debts, being the| 1,75,000
amount set aside as provision for
diminution in the value of any asset

- Provision for income-tax 2,05,000
[As per Explanation 2 to section 115JB,
income-tax shall include, inter alia, any
interest charged under the Act, therefore,
whole of the amount of provision for
income-tax including ¥ 55,000 towards
interest payable has to be added back]

- Depreciation 4,60,000| _10,10,000
30,10,000

Less: Net profit to be decreased by the following
amounts as per Explanation 1 to section 115JB:

- Share in income of an AOP as a| 2,00,000
member

[In a case, where AOP has paid tax on its
total income at maximum marginal rate, no
income-tax is payable by the company,
being a member of AOP, in accordance
with the provisions of section 86.
Therefore, share in income of an AOP on
which no income-tax is payable in
accordance with the provisions of section
86, would be reduced while computing
book profit, since the same has been
credited to profit and loss account]

- Income from units in UTI -

[Income from units in UTI not to be
reduced while computing the book profits,




since the same is taxable in the hands of
unitholders]

- Depreciation other than depreciation on
revaluation of assets (¥ 4,60,000 - 210,000
¥ 2,50,000)

- Unabsorbed depreciation or brought| 5,00,000| _9,10,000
forward business loss, whichever is
less, as per the books of account.

Lower of wunabsorbed depreciation
¥ 5,00,000 and brought forward business
loss ¥ 6,00,000 as per books of accounts
has to be reduced while computing the
book profit]

Book Profit 21,00,000

Computation of MAT liability under section 115JB

Particulars 4
15% of book profit 3,15,000
Add: Health & education cess@4% 12,600
Minimum Alternate Tax liability 3,27,600

Notes:

(1)

It is only the specific items mentioned under Explanation 1 to section
115JB, which can be adjusted from the net profit as per the Statement of
Profit and Loss prepared as per the Companies Act for computing book
profit for levy of MAT. Since the following items are not specified
thereunder, the same cannot be adjusted for computing book profit:

° Interest to financial institution (unpaid before filing of return) and
. Penalty for infraction of law

Provision for gratuity based on actuarial valuation is an ascertained liability
[CIT v. Echjay Forgings (P) Ltd. (2001) 251 ITR 15 (Bom.)]. Hence, the
same should not be added back to compute book profit.

As per proviso to section 115JB(6), the profits from unit established in
special economic zone cannot be excluded while computing the book profit,
and hence, such income would be liable for MAT.



(b)

Computation of total income and tax liability of Orange Ltd., a non-resident
German company, for the A.Y. 2026-27

Particulars 4

Profits and gains from business or profession
Business Income from a unit established at Mumbai 8,00,000
Income from other sources

Dividend income from RST Ltd. an Indian company 12,50,000

Fees for technical services [would be equivalent to the | 20,00,000

amount of debentures of ¥ 20,00,000 received from an

Indian company, issued in consideration of providing

technical knowhow]

Interest on Debentures [T 20,00,000 x 8% x 6/12] 80,000

Dividend on Global Depository Receipts (GDRs) of | 5,50,000

TY Ltd. an Indian company, issued under a scheme of

Central Government against the initial issue of TY Ltd.

and purchased in foreign currency by Orange Ltd.

Royalty income received from ZX Ltd. an Indian

company in pursuance of an agreement approved by

Central Government 10,00,000
Gross Total Income/ Total income 56,80,000
Computation of tax liability
Dividend income of ¥ 12,50,000, taxable @20% u/s 115A 2,50,000
Dividend on GDRs of ¥ 5,50,000, taxable @10% u/s 115AC 55,000
Royalty income of ¥ 10,00,000, taxable @20% u/s 115A, since | 2,00,000
it is in pursuance of an agreement approved by the Central
Government
FTS of 20,00,000, taxable @35%, since itis notin pursuance | 7,00,000
of an agreement approved by the Central Government
Interest on debentures of T 80,000, taxable @35%, since debt 28,000
is incurred in Indian currency, it is not eligible for concessional
rate of 20% u/s 115A
Business income of ¥ 8,00,000 [taxable @35%] 2,80,000

15,13,000

Add: Health and education cess@4% 60,520
Tax liability 15,73,520




(a)

(b)

Computation of total income of charitable trust for the A.Y.2026-27

Particulars 4 04
Income from properties held by trust 1,10,00,000
Add: Accrued interest on FDR 4,50,000

1,14,50,000

Less: 15% of income eligible for being set 17,17,500
apart without any condition

97,32,500
Less: Amount applied for charitable purposes

- Electricity bill of ¥ 80,000 pertaining to 80,000
March 2025 [Treated as application as
payment is made in P.Y. 2025-26]

- Payment to event management company 3,52,000
[¥ 1,20,000 (i.e. @ 30% of ¥ 4,00,000
being the amount excluding GST of
¥ 72,000) is not considered as
application on account of non-deduction
of TDS. Accordingly, ¥ 3,52,000
[k 4,72,000 - ¥ 1,20,000] would be
allowed as application.

- Donation to another charitable trust 4,25,000
having same objects (other than corpus)
[85% of amount contributed would be
treated as application]

- Other application 75,48,000

- Corpus donation to another charitable _
trust shall not be allowed as application Nil
of income.

84,05,000
Total Income of the trust 13,27,500

(i) Under section 90(2), where the Central Government has entered into an
agreement for avoidance of double taxation with the Government of any
country outside India or specified territory outside India, as the case may
be, then, in relation to the assessee to whom such agreement applies, the
provisions of the Income-tax Act, 1961 shall apply to the extent they are
more beneficial to the assessee. Thus, in view of paragraph 2 of Article 24



(Non-discrimination of the DTAA, it appears that the Indian branch of
Sintheta Limited, incorporated in Mauritius, is liable to tax in India at the
rate applicable to domestic company (30%), which is lower than the rate of
tax applicable to a foreign company (35%).

However, Explanation 1 to section 90 clarifies that the charge of tax in
respect of a foreign company at a rate higher than the rate at which a
domestic company is chargeable, shall not be regarded as less favourable
charge or levy of tax in respect of such foreign company. Therefore, in view
of this Explanation, the action of the Assessing Officer in levying tax@35%
on the Indian branch of Sintheta Ltd. is in accordance with law.

Section 90(2) makes it clear that where the Central Government has
entered into a Double Taxation Avoidance Agreement with a country
outside India, then in respect of an assessee to whom such agreement
applies, the provisions of the Act shall apply to the extent they are more
beneficial to the assessee. This means that where the DTAA has been
entered, the assessee can opt to be governed by the provisions of DTAA if
the provisions are beneficial in comparison to provisions of Act.

However, as per section 90(4), the assessee, in order to claim relief under
the agreement, has to obtain a certificate [Tax Residence Certificate
(TRC)] from the Government of that country, declaring the residence of the
country outside India. Further, he also has to provide the following
information in Form No. 10F:

(i)  Status (individual, company, firm etc.) of the assessee;
(i)  PAN of the assessee, if allotted;

(iii) Nationality (in case of an individual) or country or specified territory of
incorporation or registration (in case of others);

(iv) Assessee's tax identification number in the country or specified
territory of residence and in case there is no such number, then, a
unique number on the basis of which the person is identified by the
Government of the country or the specified territory of which the
assessee claims to be a resident;

(v) Period for which the residential status, as mentioned in the certificate
referred to in section 90(4) or section 90A(4), is applicable; and
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(vi) Address of the assessee in the country or specified territory outside
India, during the period for which the certificate, as mentioned in (v)
above, is applicable.

However, the assessee may not be required to provide the information or
any part thereof, if the information or the part thereof, as the case may be,
is already contained in the TRC referred to in section 90(4) or section
90A(4).

The Supreme Court has held, in CIT v. P.V.A.L. Kulandagan Chettiar (2004)
267 ITR 654, that in case of any conflict between the provisions of the
Double Taxation Avoidance Agreement and the Income-tax Act, 1961, the
provisions of the Double Taxation Avoidance Agreement would prevail over
those of the Income-tax Act, 1961. Mr. Xavier is, therefore, not liable to pay
tax on the income earned by him in India provided he submits the Tax
Residence Certificate obtained from the government of the other country
and provides such other documents and information as may be prescribed.

Section 192 provides that tax is required to be deducted on the payment
made as salaries. Tax is to be deducted on the estimated income at the
rates specified under section 115BAC(1A) or at the average of income tax
computed on the basis of the rates in force for the financial year in which
payment is made in case the employee submitted a declaration of opt out
of the default regime under section 115BAC.

The employee may declare details of his other incomes (including loss
under the head “Income from house property” but not any other loss) to his
employer. In this case, since Mr. Ram has submitted a declaration of opt
out of section 115BAC and also notified his employer BCD Ltd. of loss from
self-occupied house property, the employer has to take the same into
consideration for deduction of tax at source.

Therefore, BCD Ltd. is required to deduct tax at source on the salary of
¥ 85,000 per month paid to Mr. Ram, in the following manner:

Particulars 4
Income under the head salaries (¥ 85,000 x 12) | 10,20,000

Less: Standard deduction under section 16(ia) 50,000
9,70,000
Income under the head “house property” 1,95,000
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(b)

(iii)

Gross total income 7,75,000
Less: Deduction under Chapter VI-A Nil
Total Income 7,75,000
Tax on ¥ 7,75,000 67,500
Add: Health and Education cess@4% _ 2,700
Tax to be deducted at source 70,200 | 70,200

Since the consideration and stamp duty value for transfer of house property
in Mumbai both are not less than ¥ 50 lakhs, Mr. Shyam, being the
transferee, is required to deduct tax @1% under section 194-IA on
% 95 lakhs, being higher of stamp duty value and the amount of
consideration for transfer of property, at the time of credit to the transferor
account or payment, whichever is earlier.

Mr. Shyam is not required to deduct tax as source under section 194-I1A
from the consideration of ¥ 49,50,000 paid to Mr. Chetan for transfer of
urban plot, since the consideration and stamp duty value, both are less
than T 50 lakhs.

Mr. Shyam is also not required to deduct tax at source under section
194-1A for transfer of rural agricultural land, since the same is specifically
excluded from the scope of immovable property for the purpose of tax
deduction under section 194-IA.

Section 194-IB requires any person, being individual or HUF, other than
those whose total sales, gross receipts or turnover from the business or
profession exceeds ¥ 1 crore in case of business and ¥ 50 lakhs in case of
profession, in the financial year immediately preceding the financial year in
which such rent was credited or paid, responsible for paying to a resident
any income by way of rent, to deduct income tax at the rate of 2%.

Under this section, the tax has to be deducted at source only if the amount
of such rent exceeds ¥ 50,000 for a month or part of month during the
previous year.

In the given scenario, the amount of rent paid per month is T 25,000 which
does not exceed the threshold limit of ¥ 50,000 p.m. Hence, TDS shall not
be deductible by Mr. Arvind.

The facts of the case indicate that ABC Ltd. and Ben Ltd. of Japan are
associated enterprises since Ben Ltd. holds 55% shares of ABC Ltd. and
has appointed more than half of the board of directors of ABC Ltd. Since
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(if)

Ben Ltd. is a non-resident, any transaction between ABC Ltd. and Ben Ltd.
would fall within the meaning of “international transaction” under section
92B. Therefore, the income arising from such transactions have to be
computed having regard to the arm’s length price.

The action of the Assessing Officer in making addition to the declared
income and issuing show cause notice for levy of various penalties is
correct since ABC Ltd. had committed defaults, as listed hereunder, in
respect of which penalty, as briefed hereunder, is imposable -

) Failure to report any international transaction or any transaction,
deemed to be an international transaction or any specified domestic
transaction, to which the provisions of Chapter X applies, would
attract penalty @ 200% of the amount of tax payable since it is a
case of misreporting of income referred under section 270A(9) read
with section 270A(8).

() Failure to maintain the requisite records as required under section
92D in relation to international transaction makes it liable for penalty
under section 271AA which will be 2% of the value of each
international transaction.

() Failure to furnish report from an accountant as required under
section 92E makes it liable for penalty under section 271BA i.e., a
fixed penalty of T 1 lakh.

The Assessing Officer shall give an opportunity of heard to the assessee
with a notice as to why the arm’s length price should not be determined on
the basis of material or information or document in the possession of the
Assessing Officer.

Note: It is assumed that ABC Ltd. has not entered into an APA and has
also not opted to be subject to Safe Harbour Rules.

RST Inc, a foreign company, has advanced loan of ¥ 170 crores to Shiva
Ltd., an Indian company, which amounts to 56.67% of book value of assets
of Shiva Ltd. Since the loan advanced by RST Inc. is 51% or more of the
book value of assets of Shiva Ltd., RST Inc. and Shiva Ltd. are deemed to
be associated enterprises under the Indian transfer pricing regulations.

The deeming provisions would be attracted even if there is a repayment of
loan during the same previous year which brings down the said percentage
below 51%.
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(ii)

Issue Involved: The issue under consideration is whether the revision
order which is passed within 2 years from the end of the financial year in
which order sought to be revised was passed but received by the assessee
thereafter, is considered as beyond the period of limitation prescribed
under section 263(2).

Provision applicable: As per section 263(2), no revision order shall be
made after the expiry of two years from the end of the financial year in
which the order sought to be revised was passed.

Analysis: Sub-section (2) of section 263 mandates that no revision order
shall be "made" after the expiry of two years from the end of the financial
year in which the order sought to be revised was passed. The word used
is "made" and not the order "received" by the assessee. The provisions of
the statute are to be read as they are and nothing is to be added or taken
away from the provisions of the statute. Therefore, once it is established
that the order under section 263 was made or passed within the period of
two years from the end of the financial year in which the order sought to be
revised was passed, such an order cannot be said to be beyond the period
of limitation prescribed under section 263(2).

Conclusion: In the present case, revision order under section 263 was
passed on 26.3.2026 before the expiry of two years i.e., 31.3.2026 from
the end of the F.Y. 2023-24 in which assessment order u/s 143(3) was
passed. Thus, the revision order is within the period of limitation prescribed
under section 263(2).

Note - The facts given in the question are similar to the facts in
CITv. Mohammed Meeran Shahul Hameed (2021) 438 ITR 288 (SC). The
above answer s based on the rationale of the Apex Court ruling in the said
case.

Dispute Resolution Committee (DRC) would resolve dispute in the case of
a person who opts for dispute resolution under Chapter XIX-AA in respect
of dispute arising from any variation in the specified order in his case and
who fulfils the specified conditions. Specified order includes an assessment
order passed under section 143(3), where the aggregate sum of variations
made vide such order does not exceed ¥ 10 lakh; the total income as per
such return furnished by the assessee for the assessment year relevant to
such order does not exceed ¥ 50 lakhs and such order is not based on
search or requisition or survey or any information received under a DTAA.
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(b)

(c)

Accordingly, in the present case, Mr. Vivek can file an application before
DRC, since the assessment order received on 26.11.2026 is a specified
order and he satisfies the specified conditions on account of no order of
detention being made and no prosecution proceedings being initiated or
instituted against him. Non-levy of penalty under income-tax law is not a
specified condition, therefore, the levy of penalty under section 271D on
him does not result in non-compliance with the specified condition.
Mr. Vivek has to file an application for resolution of dispute in the prescribed
form on or before 25.12.2026 i.e., within one month from the date of receipt
of the specified order.

However, once a modified order is passed by the DRC, no appeal or
revision would lie against such order.

If assessment order is based upon the information received under a DTAA
entered with India, Mr. Vivek, will not be eligible to make an application
before DRC, since it is not a specified order.

Every assessee would be liable to tax@30% in respect of his undisclosed foreign
income and asset of the previous year. Undisclosed foreign asset would be liable
to tax in the previous year in which such asset comes to the notice of the
Assessing Officer.

The term “assessee” defined under section 2(2) of the Black Money Act includes
a person being a resident in India within the meaning of section 6 of the Income-
tax Act, 1961 in the relevant previous year; or being a non-resident or not
ordinarily resident in India within the meaning of section 6(6) of the Income-tax
Act, 1961 in the relevant previous year, who was resident in India in the previous
year in which the undisclosed asset located outside India was acquired.

Since Mr. Rahul left India and settled in United Kingdom from 10.4.2016 and has
not visited India at any time thereafter, he would be non-resident in India in the
previous year 2025-26 in which notice is issued. However, he was resident and
ordinarily resident in India in the financial year 2013-14 when he acquired the
property at Malaysia. Accordingly, the issue of notice on Mr. Rahul under section
10 of the Black Money Act, 2015, is tenable in law.

In India, the Finance Act, 2016 has introduced a concessional taxation regime for
royalty income from patents for the purpose of promoting indigenous research and
development and making India a global hub for research and development. The
purpose of the concessional taxation regime is to encourage entities to retain and
commercialise existing patents and for developing new innovative patented
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(a)

products. Further, this beneficial taxation regime will incentivise entities to locate
the high-value jobs associated with the development, manufacture and
exploitation of patents in India.

The nexus approach has been recommended by the OECD under BEPS Action
Plan 5. This approach requires attribution and taxation of income arising from
exploitation of Intellectual property (IP) in the jurisdiction where substantial
research and development (R & D) activities are undertaken instead of the
jurisdiction of legal ownership. Accordingly, section 115BBF has been inserted in
the Income-tax Act, 1961 to provide that where the total income of the eligible
assessee (being a person resident in India who is the true and first inventor of the
invention and whose name is entered in the patent register as the patentee in
accordance with the Patents Act, 1970 and includes every such person, being the
true and the first inventor of the invention, where more than one person is
registered as patentee under Patents Act, 1970 in respect of that patent.) includes
any income by way of royalty in respect of a patent developed and registered in
India, then such royalty shall be taxable at the rate of 10% (plus applicable
surcharge and cess). For this purpose, developed means atleast 75% of the
expenditure should be incurred in India by the eligible assessee for any invention
in respect of which patent is granted under the Patents Act, 1970.

Section 94B provides that where the debt is issued by a lender which is not
associated but an associated enterprise either provides an implicit or explicit
guarantee to such lender or deposits a corresponding and matching amount of
funds with the lender, such debt shall be deemed to have been issued by an
associated enterprise.

In this case, the debt issued by J Plc. is T 5 crores and the deposit made by the
associated enterprise; Giggle Inc. with J Plc. is ¥ 2 crores. Since the deposit is
not of a matching amount, Anahita Ltd. contends that provisions of section 94B
will not be attracted in respect of interest payable by it to J Plc. The tax auditor is
of the opinion that interest on ¥ 2 crores amounting to ¥ 20 lakhs will have to be
considered for the purpose of section 94B.

Accordingly, the interest payable/paid by Anahita Ltd. to non-resident associated
enterprises during the year would be ¥ 115 lakhs and hence, the provisions of
section 94B would be attracted, since the same exceeds the threshold of T 1 crore.
This appears to be the legislative intent, since otherwise it is possible to escape
the application of this provision even by depositing a marginally lower amount than
the loan taken.
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(b)

Clause 30B(a) of Form 3CD requires the tax auditor to state whether the assessee
has incurred expenditure during the previous year by way of interest or of similar
nature exceeding % 1 crore as referred to in section 94B(1).

As per the Guidance Note on Tax Audit, the tax auditor may have a difference of
opinion with regard to the particulars furnished by the assessee. These
differences are to be reported in para 3 of Form No. 3CA or para 5 of Form 3CB.

If there is any difference in the opinion of the tax auditor and that of the assessee
in respect of any information furnished in Form No. 3CD by the assessee, the tax
auditor may consider stating both the viewpoints and also the relevant information
related to matter in order to enable the tax authority to take a decision in the
matter.

Therefore, the tax auditor has to report the difference of opinion appropriately as
an observation in para 3 of Form No. 3CA or para 5 of Form No. 3CB as the case
may be.

Accordingly, in this case, the tax auditor may state both the viewpoints in Clause
30B as well as report the difference of opinion appropriately as an observation in
Form 3CA to enable the tax authority to take a decision in the matter.

(i) In the present case, Seeta Ltd., an Indian company has 2 manufacturing
units, unit R in the SEZ and unit P in non-SEZ. Though unit R only does
the packaging of goods manufactured by unit P, the company, in its books
of account, shows the goods manufactured by unit P as manufacture of
goods by unit R to enjoy exemption under section 10AA. This is a case of
misrepresentation of facts by showing manufacture of non-SEZ unit as
manufacture of SEZ unit. Hence, this is an arrangement of tax evasion and
not tax avoidance.

Tax evasion, being unlawful, can be dealt with directly by establishing
correct facts. GAAR provisions need not be invoked in such a case.

(i) In this case, goods manufactured by unit L, a non-SEZ unit, being a
non-eligible business, are transferred to unit S, a SEZ unit, being an eligible
business, at a price significantly lower than the market value of the goods
to claim higher deduction under section 10AA in respect of unit S.

As there is no misrepresentation of facts or false submissions, it is not a
case of tax evasion. The company has tried to take advantage of tax
provisions by diverting profits from non-SEZ unit to SEZ unit. However, this
is not the intention of the legislation.
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(c)

Such tax avoidance is specifically dealt with through the provisions
contained in section 10AA(9), as per which provisions of section 80-1A(8)
would get attracted in such a case. Further, if the aggregate of such
transactions entered into in the relevant previous year exceeded the
threshold of T 20 crore, domestic transfer pricing regulations under
section 92BA would be attracted. Hence, the Revenue need not invoke
GAAR in such a case, though GAAR and SAAR can co-exist as per
clarification given in the CBDT Circular.

Advance ruling pronounced by Board for Advance Rulings is not binding on
Light Co. Ltd. Section 245W provides that the applicant who is aggrieved by any
ruling pronounced or order passed by the Board for Advance Rulings may
appeal to the High Court against such ruling. He has to do so within sixty days
from the date of the communication of that ruling or order, in the prescribed form
and manner.

Accordingly, if Light Co. Ltd. is aggrieved by the advance ruling pronounced by
BAR, it can file an appeal before the High Court on or before 29t June 2026.
The High Court can grant extension of a further period of 30 days for filing the
appeal, if it is satisfied, on an application made by Light Co. Ltd. in this behalf,
that it was prevented by sufficient cause from presenting the appeal within the
60 days period as specified above.
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